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LEGISLATIVE REGULATION 


OF BUSINESS 


IN GEORGIA 


THOMAS R. LUCK* 
INTRODUCTION ., 


Georgia follows the general pattern of the 
majority of states in the field of state government 
regulation of business and unfair competitive prac- 
tices. Most states, including Georgia, have estab- 
lished either by statutes or constitutional provisions 
various laws which condemn monopoly, restraint 
of trade, restraint of competition, and price-fixing 
agreements. Not only has Georgia paralleled the 
majority of states in establishing such provisions, 
but this state has shared the experiences of the 
same majority in failing to enforce these laws. 

In contrast to state regulation of unfair com- 
petitive practices intrastate, the federal govern- 
ment has approached the problems of business ac- 
tivity interstate on a more comprehensive basis. 
Beginning with enactment of the Sherman Act of 
1890 and continuing through the years with passage 
of the Clayton Act, the Federal Trade Commission 
Act, the Robinson-Patman Act, the Miller-Tydings 
Act, and related and supplemental acts, the federal 
government has defined a large number of specific 
practices of businesses which are considered to be 
illegal. Numerous federal court decisions have de- 
termined the illegality of such practices as price- 
fixing agreements, territorial and customer alloca- 
tions, restriction of raw materials to restrain pro- 
duction, price discrimination, and many other 
practices. 

Comprehensive state laws for prohibition of 
similar illegal practices at the intrastate level are 
nonexistent in Georgia. With the exception of gen- 
eral legislation providing that contracts which have 
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the effect of defeating or lessening competition or 
encouraging monopoly are illegal and void, Georgia 
has tended to foster certain state controlled monop- 
olies and price-fixing schemes through government 
sanction and administration. In this latter field 
the most notable examples are state control and 
administration of milk production and pricing, and 
pricing of cigarettes and alcoholic beverages. Also, 
Georgia has followed the pattern of almost all other 
states in enacting a resale price maintenance law 
—commonly known as “fair trade law’—to permit 
maintenance of price levels on branded products 
when so established by the producer. 

No attempt is made in this paper to include all 
the multitude of Georgia legislation and judicial 
interpretation dealing with control of business, The 
field is too broad. Rather, attention is directed to 
the more significant laws and interpretations of 
these laws to bring into focus the present state of 
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governmental activity in the field of business. It 
is the author’s hope that even such a cursory ap- 
praisal of this problem will bring to light the need 
for more public interest and legislative action. 


HISTORICAL DEVELOPMENT OF 
LEGISLATIVE REGULATION OF TRADE 
As Georgia is one of the pioneer states of the 
union, trade problems began to develop at an early 
period. An interesting anecdote on these problems 
is presented in the following early Georgia legisla- 
tive history: 


The legislature in 1786 enacted a law fixing the 
toll of grain millers at not more than 1/8 of the grain 
ground. In 1768 the legislature passed a law “regulating 
the assize of bread” sold in Savannah. The act, after 
reciting “whereas, the regulating and assize of bread is 
necessary to prevent evil disposed persons from taking 
advantage of their own gain and Lucre to deceive and 
oppress his Majesty’s subjects and more especially the 
poorer sort of people are distressed for remedy,” pro- 
vided that only white wheaten household bread could 
be sold. The size and weight of each class of bread was 
fixed by tables and schedules. Prices were fixed for each 
class, and the increase or decrease in price was based 
upon the price of flour. The Commissary General of the 
province was required to publish the market price of 
flour in the official gazette. For false weight, the broker 
forfeited the value of the bread for the use of the poor, 
and was subject to a fine of 10 shillings. 

Under an act passed in 1786 the Superior court was 
required to fix rates to be charged by tavern keepers for 
liquor, lodging provender, stablage and pasturage. <A 
tavern keeper had to keep rates posted as there was a 
penalty for failure to do so. The act limited the sale of 
whiskey to one quart per customer.! 


The present Georgia law on contracts in re- 
straint of trade dates back to 1863. The following 
statute, extracted from the Georgia Code of 1933 
(the present law) was also contained in the Codes 
of 1863, 1868, 1873, 1882, 1895 and 1910: 


A contract which is against the policy of the law can- 
not be enforced; such are contracts tending to corrupt 
legislation or the judiciary, contracts in general restraint 
of trade, contracts to evade or oppose the revenue laws 
of another country, wagering contracts, contracts of main- 
tenance or champerty.2 

According to the Georgia Constitution of 1945 

(the latest comprehensive constitutional legislation 
enacted) : 

All contracts and agreements which may have the 
effect, or be intended to have the effect, to defeat or les- 
sen competition, or encourage monopoly, shall be illegal 
and void. The General Assembly shall have no power to 
authorize any such contract or agreement.? 


In addition to these laws, Georgia passed a 
Resale Price Maintenance Law (known as the Fair 
Trade Law) in 1937 and in 1953. Also, laws are 
presently in effect which establish the price of milk, 
cigarettes, and alcoholic beverages. The aforemen- 
tioned laws are in the nature of price-fixing devices 
and have been the subject of considerable debate 
and comment of recent date. These laws, with the 
exception of the Fair Trade Law, have been vigor- 
gusly administered by the state government. 





1 Bond Almond, Assoc. Justice, Supreme Court of Georgia, “‘The Old New 
Deal in Georgia,’” GEORGIA BAR JOURNAL, XV (August, 1952), 9.10. 

2 Georgia Code of 1933, Sec. 20-504. 

3 Georgia Constitution of 1945: Art. 4, Sec. 4, Par. 1: Code 2-2701. 


In summary, efforts at the state level to re- 
duce unfair intrastate competition, to control busi- 
nesses which engage in monopolistic practices, and 
in general to foster a sound competitive economy, 
have lagged far behind the efforts of the federal 
government in the field of interstate commerce. 
Only in the area of resale price maintenance con- 
tracts and price-fixing plans has the Georgia public 
shown great interest. Little has been accomplished 
in the way of eliminating contracts in restraint of 
trade or tendencies toward monopoly. 


JUDICIAL INTERPRETATION OF EXISTING 
GEORGIA LAW ON CONTRACTS IN 
RESTRAINT OF TRADE 


While the existing Georgia statute has been 
designed to defeat contracts in restraint of trade 
or which tend to reduce competition and encourage 
monopoly, this statute is so worded and has thus 
far been so interpreted by the judiciary as to be in- 
effective as a remedy for injured parties or the 
general public, who are not parties to the contracts. 
One of the leading Georgia cases on contracts in 
restraint (decided by the state Supreme Court in 
1934) concerns the business practice of certain ice 
companies. The facts in this case appear to set 
forth unfair competitive practices of these ice com- 
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panies designed to eliminate competition by collusive 
agreement. Then by taking advantage of their re- 
sulting monopolistic position, they set the price of 
ice. Yet the judiciary, in interpreting the existing 
Georgia law on contracts in restraint of trade, was 
unable to prevent these practices. 

According to the allegations of this case, 
Palmer, the plaintiff, was an ice dealer in Richmond 
County, Georgia. The defendants, Atlantic Ice and 
Coal Corporation and other ice manufacturers in 
and around Augusta and Richmond County, Geor- 
gia, were in competition with Palmer in selling ice 
in this area. In addition they supplied ice to Palmer 
for sale in the county. Originally, Palmer pur- 
chased ice from the Houston Ice & Coal Company, 
a co-defendant, at a price of $5.00 per ton at the 
platform, and sold it in the country for the retail 
price of approximately $10.00 per ton. The de- 
fendants were then selling ice in Augusta for $.50 
per hundred pounds delivered, $.40 per hundred 
pounds at the platform, and $5.00 per ton to other 
ice dealers and dairymen. Palmer thereafter found 
it more profitable to purchase his ice from The 
Artesian Ice Company, a plant owned by a Mr. 
Ellis and located about fifteen miles outside Au- 
gusta. Ellis sold his ice to the ice dealers at $4.00 
per ton, which enabled them to sell in the county 
districts for $.30 per hundred pounds. Palmer and 
the Georgia-Carolina Service Company, a competitor 
in the ice delivery business in the county, sold their 
ice for $.40 per hundred pounds delivered. This 
price was $.10 cheaper than the Augusta ice dealers 
were selling their ice in the country districts. There- 
upon, as contended by Palmer, the city ice dealers 
reduced their price to $.40 per hundred pounds and 
by agreement took the following action in February, 
1932: 

During that month the truck drivers of all the de- 
fendants doing business in Augusta who were agents and 
representatives of the said defendants, informed the 
plaintiff that it was their intention to reduce their price 
of ice delivered in the country to 25 cents per hundred 
pounds, and maintain it at 40 cents per hundred pounds 
in Augusta with the avowed purpose of destroying plain- 


tiff’s business.* g 
The city ice dealers proceeded to reduce prices 


to dairymen from $.40 to $.30 per hundred pounds 
but retained the price of $.40 to all other Augusta 
customers. Defendants knew that Palmer sold most 
of his ice to dairymen and that Palmer could not 
buy ice and deliver it at a profit for $.30 per hun- 
dred pounds. Palmer retaliated by selling ice in- 
side the city of Augusta. This ice he purchased 
from the Artesian Ice Company (who had not sold 
ice in Augusta previously). Palmer set his price 
at $.30 per hundred pounds delivered, which was 
the same price the city ice companies had set among 
his customers in the county. Thereupon, Palmer 
contended the city ice companies took the following 
action: 





4 Georgia Supreme Court Reports: Harrison Company 1934: Vol. 178, 
406. 


Immediately on his beginning to sell ice in Augusta, 
all the defendants located within the city entered into a 
combination whereby they reduced the price of their ice 
to 25 cents in the city and 25 cents in the county, all of 
which was done by reason of an illegal agreement after 
conference between them, and for the sole purpose of 
destroying petitioner’s business and eliminating him as 
a competitor in the ice business. He was informed by the 
truck drivers, the agents and representatives of the de- 
fendants, that it was their object and intention to elimi- 
nate him from the ice business, and, if necessary to do so, 
ice would be reduced to 10 cents per hundred pounds.5 
When Palmer accepted the challenge and re- 
duced his price to $.25 per hundred pounds, he al- 
ledged the Augusta companies reduced their price 
to $.15 per hundred pounds. This action caused the 
Georgia-Carolina Service Company to lose so much 
money that it was forced to sell out and the con- 
spiring Augusta companies bought this company, 
dividing among themselves the customers of the 
company. Palmer cut his price each time the com- 
petitors cut theirs until he was selling at $.10 per 
hundred pounds. This continued from January until 
March, 1932. According to Palmer, the Augusta com- 
panies exerted pressure to get Palmer out of busi- 
ness by petitioning the City Council of Augusta to 
prohibit him from doing business in Augusta, and 
by circulating false and malicious rumors that his 
ice was polluted. Palmer continued in business 
until July 27, 1932, when he was forced to discon- 
tinue operations because of his losses. 


Thus, the Augusta ice companies had bettered 
their positions by buying out the Georgia-Carolina 
Service Company and because Palmer was out of 
business. But they were still unable to control the 
ice industry in Augusta and surrounding territories 
so long as the Artesian Ice Company, owned by Ellis, 
continued to operate and sell to people who might 
compete with them. Palmer contended that the 
defendants approached Ellis and threatened to re- 
duce prices still further until he was run out of 
business, but stated that if he would sell them all 
his ice output they would discontinue the ice war. 
Ellis signed a contract which provided: 

The contract curtailed the production of the Artesian 

Ice Company from its natural capacity of 20 tons per 

day to 11 tons per day and required that the 11 tons 

should be made between the first of April and the first 

of October, and agreed to pay Ellis $4.00 per ton for 11 

tons per day.® 

When this contract was signed, the defendants 
had obtained complete control of the ice business 
in Augusta and trade territory. Thereupon the 
price of ice in the City of Augusta was immediately 
raised far beyond the prices previously charged. 
They offered Palmer the opportunity to purchase 
ice from them at $5.00 per ton, but stated that if he 
undertook or attempted to sell ice within the cor- 
porate limits of Augusta at any price they would 
one and all refuse to sell him another pound. They 
further advised him that he must charge $10.00 


5 Ibid., p. 408. 
6 Ibid., p. 409. 
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per ton for all ice bought from them and sold by 
him, and if he did not sell at that price they would 
discontinue selling to him. Also, they restricted 
him in the sale of ice to districts wholly outside the 
city. At the same time, the defendants continued 
to sell ice to dairymen at prices less than he was 
permitted to sell to dairymen. 

Palmer brought an equity suit to have the con- 
tract between Ellis and the defendants declared null 
and void as a restraint of trade. He alleged actual 
damage of $5,000 and punitive damage of $45,000. 
The judge of the Superior Court of Richmond 
County ruled that Palmer could not maintain a suit 
for relief against the contract alleged to have been 
in restraint of trade, since he was not a party to 
the contract. The Supreme Court of Georgia in a 
unanimous decision (one justice disqualified) af- 
firmed the ruling of the lower court. The higher 
court cited the statutory provisions relative to il- 
legal contracts and concluded: 

It may be that the contract in question can not be 
enforced; but no one is seeking to enforce it. It is a 
contract to which the plaintiff is not a party. It may be 
a contract which under the common law is unenforce- 
able; but that does not give a third person not a party 
to the contract the right to enjoin it.7 

Several other suits have been brought with 


substantially the same facts, and in each case the 
courts have decided that third parties could not en- 
join the action. One interesting suit decided by 
the Georgia Supreme Court in 1915 concerned an 
action by the Southern Ice and Coal Company 
against the Atlantic Ice and Coal Company.® In 
this case it was strongly contended that the de- 
fendant entered into an illegal conspiracy with a 
similar concern outside the State. In this case it 
was strongly contended that the defendant entered 
into a legal conspiracy with a similar concern out- 
side the state. The charge was made that the pur- 
pose of this alleged conspiracy was to drive the 
plaintiff from the territory which he then oc- 
cupied by selling ice at a price far below the cost 
of manufacture and delivery. After this had been 
accomplished it was contended the defendant would 
raise the price of ice unreasonably high and acquire 
a monopoly of the business of manufacturing and 
selling ice in this teritory. Here the injured party 
asked for injunctive relief to prevent the defendant 
from further reducing the price of ice, but he did 
not attack the alleged illegal combination or con- 
spiracy. The Georgia Supreme Court held that the 
courts have no power or jurisdiction without con- 
stitutional authority to set prices, either as a court 
of law or in the exercise of its equity jurisdiction. 
Since under existing Georgia law as interpreted 
by the courts there is inadequate relief for injured 
third parties, and since the parties to the contract 
would not likely attack their own agreement, such 
contracts in restraint of trade will flourish even if 





7 Ibid., p. 414. 
8 Georgia Supreme Court Reports, Harrison Company 1915, Vol. 143, 
page 810-815. 
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they may be unenforceable at law. State prosecu- 
tion is conceivable, but unlikely under present con- 
ditions, due to the lack of administrative machinery 
to enforce state anti-monopoly laws. 


RECENT LEGISLATIVE EFFORTS TO 
PREVENT UNFAIR COMPETITION 

It appears evident from the court decisions in 
suits attacking contracts in restraint of trade, that 
existing Georgia law is inadequate to cope with 
unfair competitive practices in Georgia. Legisla- 
tive effort is presently being exerted to enact a 
more effective law. Representative Conger of De- 
catur County, Georgia, introduced a lengthy bill at 
the January, 1953 session of the Legislature which 
he contended would effectively deal with this prob- 
lem. This proposed legislation, known as House 
Bill 92, was patterned after pertinent portions of 
the Sherman Act, the Clayton Act, the Federal 
Trade Commission Act, and other states’ laws which 
have been passed relative to anti-trust regulation. 
Among the most important provisions of the orig- 
inal Conger Bill are the following: 

SECTION I 

Every contract, combination in the form of trust or 
otherwise, or conspiracy in restraint of trade or com- 
merce in the State of Georgia is hereby declared to be 
illegal. Every person or corporation who shall make any 
such contract expressly or shall knowingly be a party 
thereto by implication, or who shall engage in any such 
combination or conspiracy shall be guilty of a misde- 
meanor, and upon conviction thereof such person shall be 
fined or imprisoned, or both, in the discretion of the 
court whether such person entered into such contract 
individually or as an agent representing a corporation, 
and such corporation shall be fined in the discretion of 
the courts not less than two thousand dollars, not more 
than ten thousand dollars. 

(This section, and particularly the first sen- 
tence, is patterned closely after Section I of the 
Sherman Act.) 

SECTION II 

Any act, contract, combination in the form of trust, 
or conspiracy in restraint of trade or commerce which 
violates the principles of the common law is hereby de- 
clared in violation of this Act. 
SECTION III 

All contracts, combinations in the form of trust, and 
conspiracies in restraint of trade or commerce prohibited 
in Sections I and II of this Act are hereby declared to 
be unreasonable and illegal, unless the persons entering 
into such contract, combination in the form of trust, or 
conspiracy in restraint of trade or commerce can show 
affirmatively upon an indictment or civil action for 
violation of Sections I or II of this Act that such con- 
tract, combination in form of trust, conspiracy in restraint 
of trade or commerce does not injure the business of a 
competitor, or prevent anyone from becoming a com- 
petitor because his or its business will be unfairly in- 
jured by reason of such contract combination in the form 
of trust, or conspiracy in restraint of trade or commerce. 

(This section, in effect, assumes a business- 


man is guilty until proved innocent.) 

Section IV of the proposed law provides that 
contracts or agreements limiting rights of any per- 
son to do business must be in writing. Section V 
sets forth additional matters, considered to be il- 
legal by any person, firm, association, or corpora- 

(Continued On Page 8) 
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ITEM 


EMPLOYMENT 


Job Insurance (Unemployment) 
Payments 
Job Insurance Claimants; 
Total Non-Agricultural Employment -__- 
Manufacturing Employment 
Average Weekly Earnings, 
Factory Workers 
Average Weekly Hours, 
Factory Workers 
Number Help Wanted Ads 
CONSTRUCTION 
Number Building Permits City of Atlanta 
Value Building Permits City of Atlanta__ 
Employees in Contrast Construction ___ 
FINANCIAL 
Bank Debits (Millions) 
Total Deposits (Millions) 
(Last Wednesday) ___--___________ 


POSTALS§ 


Postal Eee 
Poundage 2nd Class Mail 





OTHER 

Department Store Sales Index 

(Adjusted) (1947—49=100) 
Department Store Stocks 
Consumer Price Index __--__-_______ 
Retail Food Price Index (1947-49=100)_ 
Number Telephones in Service 
Number Local Calls per Day 


*Reviced 
§City of Atlanta only. 


Sources: 


Financial data: 








N.A.—Not Available. 


June 
1954 


$384,406 
6,060 
296,350 
77,750 


$62.09 


39.3 
6,106 


919 
$27,012,307 
17,250 


$1,232.2 
$988.7 


$1,385,261 
1,151,263 





All data on employment, unemployment, hours, and earnings: 
Number Help Wanted Ads: Atlanta Newspapers, Inc.; 


1954 


$343,524 
5,644 
296,700 


78, 200* | 


$72.41 


39.5 
7,236 


944 
$4,443,834 
16,050 


$1,226.8 
$935.2 


$1,308,314 
1,346,501 


125 

N.A. 
114.1 
247,277 
1,798,553 


11.9 


—0.1 
—0.6 


—0.5 


—0.5 
—15.6 


—2.6 
507.9 
7.5 








0.4 
5.7 


5.9 
—14.5 


0.2 





June 
1953 


$141,675 
2,514 


299,900* | 
78,700* 


$64.68 


41.2 
9,570 


990 
$12,262,531 
15,050 


$1,247.8 
$925.0 


$1,179,041 
1,069,180 


122* 
N.A. 
117.1 
114.5 
236,584 


1,744,103 


+Claimants include both the unemployed and those 


ments, but working short hours. 


Employment Security Agency, 


Georgia Department of Labor; 
Builiing permits data: Office of the Building Inspector, Atlanta, Georgia; 
Board of Governors, Federal Reserve Sys‘em; Postal data: Atlanta Post Office; Retail Food Price Index: U. S. 
Department of Labor; Department Store Sales and Stocks Indexes: Federal Reserve Bank of Atlanta and Board of Governors, 
Federal Reserve System; Telephones in Service: Southern Bell Telephone and Telegraph Company. 
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with job attach- 


% 
Change 


—36.2 


—7.2 
120.3 
14.6 


6.9 


17.5 
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1954 


34,426 


15,442 


$8,214,627 


7,774,402 
$988.7 
$7,487,250 


N.A. 
247,754 


296,683 
78,483 
114.7 


$62.33 


39.6 
N.A. 


5,245 
39,357 








$50,692,241 + 








17,079 


$40,026,829 
13,200 


$7,089,219 


7,160,227 
$925.0 
$7,130,400 


N.A. 
236,584 


288,100 
77,192 
114.5 


$62.96 


41.1 
N.A. 


5,768 
61,983 


No. Construction Employees* 














ITEM 


Job Insurance Claimants 


Value Building Permits, 
City of Atlanta 


Postal Receipts, 
Atlanta Post Office __________ 


Poundage 2nd Class Mail 
Atlanta Post Office 


Total Deposits (Millions)** 
Bank Debits (Thousands) 


Department Store Sales 
Based on Dollar Amounts 


asec | 


Telephones in Service** 


Total Non-Agricultural 
Employment* 


No. Manufacturing Employees* -_- 
Retail Food Price Index (June) __- 


Average Weekly Earnings, 
Factory Workers* 


Average Weekly Hours, 
Factory Workers* 


Department Store Stocks** 


Number of Building Permits 
City of Atlanta 


Number Help Wanted Ads _-_--- | 


*Special ruling permits construction of | 
$20,500,000 Grady Hospital addition with- 
out permit. If included, total above is 
$71,192,241 and the change becomes plus 
17.9%. 

*Average Month. 
N/A—Not Available. 
Sources: Same as page 6. 


**End of period. 
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tion having to do, directly or indirectly, with the 
additional matters. Among the more important 
additional matters considered illegal are the fol- 
lowing: 

1, To agree er conspire with any other person, firm, 
corporation, or association to put down or keep down the 
price of any article produced in this state by the labor of 
others, which article the person, firm, corporation or 
association intends, plans or desires to buy. 

2. To make a sale of any goods, wares, merchandise, 
articles or things of value whatsoever in Georgia, whether 
directly or indirectly or through any agent or employee, 
upon the condition that the purchaser thereof shall not 
deal in the goods, wares, merchandise, articles or things 
of value of a competitor or rival in the business of the 
person, firm, corporation or association making such 
gales. . .. 

(This provision, similar to the Clayton Act 
regulating interstate commerce, would invalidate 
the present practice of many intrastate businesses, 
particularly gasoline stations, of agreeing to buy 
and sell only the products of one producer.) 

3. To willfully destroy or injure, or undertake io 
destroy or injure, the business of any opponent or busi- 
ness rival in the State of Georgia with the purpose or in- 
tention of attempting to fix the price of anything of 
value when the competition is removed. 

(This is patterned closely after the Federal 
Trade Commission Act. Such an action is difficult 
to prove.) 

4. To directly or indirectly buy or sell within the 
State, through himself or itself, or through any agent 
of any kind or as agent or principal, or together with or 
through any allied subsidiary or dependent person, firm, 
corporation or association, any article or thing of value 
which is sold or bought, in the State to injure or destroy 
the business of any rival or opponent, by lowering the 
price of any article or thing of value sold, so low, or by 
raising the price of any article or thing of value bought, 
so high as to leave an unreasonable or inadequate profit 
for a time, with the purpose of increasing the profit on 
the business when such rival or opponent is driven out 
of business, or his or its business is injured. ; 

(This provision would be difficult to interpret 
or enforce in the courts since any business may de- 
sire to reduce prices temporarily for the purpose 
of reducing inventories. ) 

5. To deal in anything of value within the State of 
Georgia, to give away or sell, at a place where there is 
competition, such things of value at a price lower than 
is charged by such person, firm, corporation, or associa- 
tion for the same thing at another place, where there is 
not goed and sufficient reason, on account of transpor- 
tation or the expense of doing business, for charging less 
at the one place than at the other, with the view of in- 
juring the business: of another. ; 

(This provision appears to be aimed at the 
chain stores who may engage in geographical price 
reductions in areas where there is active competi- 
tion and make up the losses thus incurred by raising 
prices at other locations where there is no serious 
competition. This particular provision could work 
a hardship on a new business that desired to sell 
“loss leader” items for the purpose of drawing in 
customers. The Robinson-Patman Act has a similar 
provision governing interstate commerce.) 

Other pertinent provisions of the Conger Bill 
provided for fines and imprisonment for violation 


of the bill; authorized the Attorney General’s of- 


fice to investigate. complaints or violations of the 
act (this section was modeled after Section 4 of 
the Federal Trade Commission Act) ; and provided 
that any person, firm, or corporation broken up, 
destroyed or injured by acts of some party shall be 
entitled to collect treble damages (this portion is 
modeled after Section 7 of the Sherman Act). 

When this Bill was submitted on the floor of 
the Georgia House of Representatives January 10, 
1953, strong opposition was encountered. Repre- 
sentative Lokey of Fulton County, Georgia, called 
the bill a “Pandora’s box full of complications and 
difficulties for business in Georgia,” and assailed 
it as a price-fixing bill which would badly hamper 
free competition. Thereupon the Bill was referred 
to committee for further study.® Before the Conger 
Bill was again submitted for full House approval, 
it was amended slightly to reduce the duties and 
responsibilities of the Office of the Attorney Gen- 
eral and to delete reference to exclusive agencies 
or exclusive territories. In the House Judiciary 
Committee Hearing on the bill, representatives of 
the important trade associations spoke against it. 
One spokesman stated, “Competition is the life of 
trade. I would like to see us reach the time in 
Georgia when a man in business in this state would 
have some reasonable way of knowing what con- 
fronted him and would not constantly be afraid of 
what the Legislature was going to do next.”!?° A 
representative spoke against the bill to the effect 
that, although the bill was designed to keep big 
corporations from strangling small business opera- 
tions, it would be “like using an atomic weapon on 
two or three soldiers.”'!' Representative Lokey of 
Fulton again spoke against the bill stating that the 
bill, as amended, still contained the objectionable 
features of the original bill in that it would hamper 
free competition, and adequate laws were already 
provided to cover the provisions of the bill. He 
admitted that the Palmer v. Atlantic Ice and Coal 
Company situation (see prior discussion) was not 
adequately covered by existing laws or interpreta- 
tions, and he did not object to some law that would 
correct this situation.}? 

The Atlanta Constitution in a February 4, 1953. 
editorial stated: 


. . . Will the states finally be asked to guarantee 
everything from lollipops to baby diapers? Already in 
Georgia we guarantee the prices of milk and cigarettes by 
law. . . . In other words, the bill could stifle, not en- 
courage, competition that benefits business and the con- 
sumer. Rep. Ham Lokey has called it a case of “burning 
down the house te kill the rats.” 

We sympathize with Rep. Conger’s desire to aid and 
protect the small businessman. We do not believe that 
his bill will accomplish that purpose and that the reverse 
will be true. We hope the Legislature will consider 
carefully before passing a measure they will later regret. 

Following these discussions the Compromise 


9 ATLANTA JOURNAL, January 21, 1953, p. 2. 


10 ATLANTA CONSTITUTION, February 3, 1953, p. 1 
11 Ibid. 
12 Ibid. 
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Bill which appears below was cosponsored by Repre- 
sentatives Lokey and Conger: 
HB No. 92 
By: Messrs. Lokey of Fulton and Conger of 
Decatur 
AN ACT 
To declare all contracts, agreements or combinations 
having the effect, cr intended to have the effect to defeat 
or lessen competition, to restrain trade generally, or to 
encourage monopoly, to be contrary to public policy and 
shall be illegal and void; to provide for remedies for 
damage to a person’s business as a result of any such 
contract, agreement or combination; to provide injunctive 
powers; and for other purposes. 
SECTION I 
All contracts, agreements or combinations having the 
effect, or intended to have the effect, to defeat or lessen 
competition, to restrain trade generally, or to encourage 
monopoly are declared to be contrary to public policy 
and shall be illegal and void. 
SECTION 2 
Any person firm or corporation who shall be damaged 
in his or its business by reason of the existence of any 
such contract, agreement or combination described in 
Section 1 of this Act shall have a right of action against 
any party to such contract, agreement or combination for 
any such damage shown, and the further right to injunc- 
tive relief to prevent continuing damage to said business, 
whether the party suing is a party to such contract, 
agreement or combination or not. 
SECTION 3 
All laws or parts of laws in conflict with this Act are 


hereby repealed. 
HB No. 92 (SUB) 

This House Bill was presented to the full House 
on February 10, 1953, and passed by a vote of 104 
to 32. The next hurdle, Senate approval, has not 
yet been surmounted. The Senate referred the Bill 
to committee and it has not come up for vote. 

While the Lokey-Conger Bill is very broad and 
general in terminology, it would be a vast improve- 
ment over existing laws. This Bill does give an 
injured party, not a party to the contract, a right 
of action and possible relief. With the exception 
of this provision, the altered Bill provides little new 
in the way of legislative authority. Many of the 
other provisions in this Bill are presently existing 
laws, or have the effect of law, since the judiciary 
has so ruled. Yet the mere codifying of sound 
judicial interpretation into statutory law is a step 
forward, for it will act as a more binding force on 
future court decisions. 

In summary, present legislative attempts to 
enact a statute to discourage unfair competition 
represents a forward step for the State of Georgia. 
However, a bill such as the proposed legislation can 
only be effective if the judiciary will give it author- 
ity through court interpretation. Georgia faces the 
same problem with this bill as did the Federal gov- 
ernment with the Sherman Anti-Trust Act of 1890. 
Many years elapsed before the Supreme Court of 
the United States interpreted the Sherman Act so 
as to give it authority. In the case of the federal 
law, lack of active prosecution was a great retarding 
factor. The same has applied to the State of Geor- 


gia. House Bill 92, as amended, will at least pro- 
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vide an avenue through which the injured party or 
parties can attack unfair competition. 


FAIR TRADE LAWS IN GEORGIA 

While the various states of the union have 
been quite inconsistent in their treatment of mo- 
nopolies and in the types of statutes enacted to 
deal with concentration of economic power, almost 
without exception all states have enacted remark- 
ably consistent legislation permitting resale price 
maintenance. These statutes are commonly known 
as “Fair Trade Laws.” With the exception of the 
period from February, 1953, until January, 1954, 
Georgia has operated under a Fair Trade Law since 
March, 1937. 

Historically speaking, Georgia was not among 
the first to adopt such a law. The first Fair Trade 
Act was enacted by California in 1931 and amended 
in 1933. By 1936 fourteen states had passed sim- 
ilar statutes. In December, 1936, the United States 
Supreme Court in an unanimous decision upheld 
the California and Illinois Acts. With the con- 
stitutionality question on these statutes settled, al- 
most all the states—Georgia included—rapidly pro- 
ceeded to enact similar laws. 

The Georgia Fair Trade Act of 1937 provided 


as follows :'* 

“No contract relating to the sale or resale of a com- 
modity which bears, or the label or container of which 
bears, the trade-mark, brand, or name of the producer 
or distributor of such commodity and which commodity is 
in free and open competition with commodities of the 
same general class produced or distributed by others 
shall be deemed in violation of any law of the State of 
Georgia by reason of any of the following provisions 
which may be contained in such contract: 

(A) That the buyer will not resell such commodity 
at less than the minimum price stipulated by the 
seller. 

(B) That the buyer will require of any dealer to 

whom he may resell such commodity an agreement 
that he will not. in turn, resell at less than the 
minimum price stipulated by the seller. 

(C) That the seller will not sell such commodity: 
(1) To any wholesaler, unless such wholesaler 
will agree not to resell the same to any retailer 
unless the retailer will in turn agree not to re- 
sell the same except to consumers for use and 
not at less than the stipulated minimum price, 
and such wholesaler will likewise agree not to 
resell the same to any other wholesaler unless 
such other wholesaler will make the same agree- 
ment with any wholesaler or retailer to whom 
he may resell; or 
(2) To any retailer, unless the retailer will agree 
not to resell the same except to consumers for 
use and at not less than the stipulated minimum 
price.”14 

This Georgia Law did permit resales below 

contract minimum price in the following situations: 

(1) When one is closing out his or its stock for the 
purpose of discontinuing sale of the commodity, pro- 
vided he gives the producer or distributor adequate 
notice of his plans and offers said producer or distributor 
the opportunity to purchase his stock at the original in- 
voice price. 

(2) When the trade-mark, brand, or name is removed 

or wholly obliterated. 





13 Georgia Fair Trade Act, Georgia Laws 1937, pp. 800-803. 
14 Ibid, 








Page 10 





(3) When the goods are altered, second-handed, dam- 
aged or defaced and adequate notice of this is given to 
the public. 


(4) When the goods are sold by any officer acting 
under an order of the court. 


In regard to the controversial ‘“non-signer 
clause,” the Georgia Law provided as follows: 
“Willfully and knowingly advertising, offering for 
sale or selling any commodity at less than the price 
stipulated in any contract entered into pursuant to the 
provisions of this Chapter, whether that person so ad- 
vertising, offering for sale or selling is or is not a party 
to such contract, is unfair competition and is actionable 
at the suit of any person damaged thereby.”!5 
Subsequent to the enactment of the Georgia 
Fair Trade Act on March 4, 1937, the Miller-Tyd- 
ings Act (passed by the United States Congress 
and approved August 17, 1937) and the McGuire Act 
(passed July 14, 1952) were enacted into federal 
law. The Miller-Tydings Act, an amendment to 
the Sherman Act, provided that “nothing herein 
contained shall render illegal, contracts or agree- 
ments prescribing minimum prices for the resale” 
of specified commodities when “contracts or agree- 
ments of that description are lawful as applied to 
intrastate transactions” under local law.'® 


In 1951, the Supreme Court of the United 
States in Schwegmann Brothers v. Calvert Distillers 
Corporation'* held that resale price maintenance 
contracts were not binding on a retailer who had 
not signed a contract for price maintenance. There- 
upon, Congress passed the McGuire Act which pro- 
vided, in effect, that “non-signers” were bound by 
resale price maintenance contracts, even though 
they were not parties to such contracts. 


The constitutionality of the Georgia Fair Trade 
Law was not tested in the Georgia Courts until 
early in 1953. At that time in the suit of Grayson- 
Robinson Stores, Inc. v. Oneida, Ltd.'* the consti- 
tutionality of the Georgia law was attacked on the 
ground that when it was enacted on March 4, 1937, 
it was contrary to and inconsistent with the pro- 
visions of the Sherman Act as they were at that 
time, and hence, it was ab initio void. 


According to the facts in this case, the Oneida, 
Ltd., a New York corporation, makers of ‘“Com- 
munity” silverware, a trade-mark and trade-name 
product, brought suit against the Grayson-Robinson 
Stores, Inc., for violation of the Georgia Fair Trade 
Law. The plaintiff (Oneida, Ltd.) contended their 
product was sold in Georgia under resale price 
maintenance contract and that the defendant, in 
utter disregard of this contract, sold “Community” 
silverware at less than the prices so fixed by this 
contract. Defendant was a “non-signer” and was 
charged with selling this commodity as a “loss 
leader.” In defense of the charge, defendant con- 





15 Ibid., p. 803. 

16 50 Stat. 693, 15 USC No. 1. 

17 341 U.S. 384, 486 (Schwegmann v. Calvert Distillers Corp.) 

18 Georgia Supreme Court Reports. Harrison Company 1953, 209, p. 613-620. 
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tended that the Georgia Fair Trade Law was void 
from the date of its passage, since at that time it 
was in violation of the Sherman Act of 1890. Plain- 
tiff then argued that even though the Georgia Fair 
Trade Law may have been inconsistent with the 
Sherman Act at the time of its passage, the subse- 
quent passage of the Miller-Tydings Act and the 
McGuire Act, amending the Sherman Act, now made 
the Georgia Act valid. 

In an unanimous decision (one Justice not par- 
ticipating), the Supreme Court of Georgia reversed 
a decision of the lower court and ruled as follows: 


(1) Georgia’s Fair Trade Act when enacted by the 
General Assembly and when approved by the Governor 
on March 4, 1937, was contrary to and inconsistent with 
the provision of the Sherman Act as they were at that 
time; it, consequently, offended the supremacy clause 
as well as the commerce clause of the Federal Constitu- 
tion and was, therefore, ah initio void. 


(2) A void statute can be made effective only by 
re-enactment. 


(3) The Act of 1937 known as Georgia’s Fair Trade 
Act is null and void since it offends article 1, section 1, 
paragraph 3, of the Constitution of 1945, which provided 
that “No person shall be deprived of life, liberty, or 
property except by due process of law.19 


In October, 1953, the U. S. Supreme Court de- 
clined to review this case which, in effect, upheld 
the ruling of the Georgia Supreme Court. 


Legislative reaction to this action of the State 
Supreme Court was almost instantaneous. At the 
next session of the legislature (November-December 
Session, 1953), a New Fair Trade Law was passed 
with little delay and approved by the Governor on 
January 6, 1954.°° The new law contains sub- 
stantially the same provisions as the prior law and 
permits fixing of minimum resale prices on branded 
commodities. It prohibits sale at less than this 
fixed price regardless of whether or not the retailer 
has signed a contract to maintain the price. The 
constitutionality of this new law has not yet been 
tested in the courts, although such action is expected 
within the very near future. 

Advocates of Fair Trade Laws in Georgia con- 
sist mainly of the grocers, retail druggists, 
hardware dealers, jewelers, tobacco dealers, and 
small businessmen who are faced with com- 
petition from the large chain stores and cut- 
rate stores whether owned or operated inde- 
pendently or as part of a chain. Those who argue 
for such laws contend that certain business enter- 
prises will use the popular brand products as “loss 
leaders” to draw in customers, and then will prac- 
tice “price juggling” on off-brand products to de- 
ceive the customer. Another argument is that the 
producer of the brand product has spent sums of 
money to build up the good will of his product and 
that he has a valuable property right which should 
have protection. Still a further argument is that 





19 Ibid., p. 613. 
20 Georgia Laws November-December Session, pp. 549-556. 
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Fair Trade Laws express the will of the people and 
the legislatures, both nationally and statewide, as 
is evident from the Miller-Tydings Act, the McGuire 
Act and the Fair Trade Laws of almost all the states. 
Others would argue that without such laws un- 
scrupulous chain stores and large businesses would 
practice geographical price discrimination in areas 
where competition is severe and recoup losses by 
charging higher prices in other localities. 

Opponents of Fair Trade Laws likewise present 
convincing arguments. This group, consisting 
mainly of consumers, economists and advocates of 
the “laissez faire” attitude of government toward 
business, contends that such laws restrict price com- 
petition and prevent the normal operation of supply 
and demand in fixing price. They charge that the 
property right is in the purchaser to dispose of his 
product at whatever price he sees fit. It is con- 
tended further that such laws enhance profits, en- 
courage inefficiency of operation, and deny the 
consumer the benefits of low prices made possible 
through efficiency in production, selling, and the 
various marketing functions. 

Regardless of the merits of such laws, the Geor- 
gia legislature has always maintained active in- 
terest in regulating intrastate resale price main- 
tenance. Until the constitutionality of such laws 
has been clearly established in this state, as well as 
in the great majority of the other states, regula- 
tion of this nature is expected to continue. 

OTHER LEGISLATIVE REGULATION 


OF BUSINESS 
Through legislation and the establishment of 


qualification and sanitation boards, the State Gov- 
ernment exercises rigid control over business. For 
example, entrance qualifications for pharmacists, 
attorneys, embalmers, hair dressers, optometrists, 
chiropractioners, veterinarians, and a great num- 
ber of other professional and business enterprisers 
are regulated through State agencies. Oftentimes 
sanitation standards are established by State Acts 
to control businesses such as hairdressers, producers 
of dairy products and similar businesses. 

Prices for tobacco and alcoholic beverages 
are set by legislative acts in Georgia. The Unfair 
Cigarette Sales Law of 1949 presumes the basic 
cost of cigarettes and other tobacco products and 
results in price-fixing to the consumer. The Geor- 
gia State Revenue Department operating under as- 
sumed power expressed in Revenue Regulations, 
rigidly controls the price of alcoholic beverages sold 


in this state. Since a license to sell such beverages 
is considered a privilege and not a right, and since 
this same Revenue Department issues the State 
licenses, this operates as a fairly effective control 
of prices charged for the products. 

Production and price control over dairy prod- 
ucts is clearly established by legislation in Georgia. 
The establishment of a Milk Control Board with 
broad policy-making powers and effective enforce- 
ment machinery, results in artificial price fixing 
of milk and related products. The original Milk 
Control Law of 1937 was declared unconstitutional 
because of its price-fixing provisions. The sub- 
sequent Act (1949) accomplishes price fixing by 
treating the production and sale of milk as a state 
emergency for the health of the public. Regardless 
of the legislative approach, the result is artificial 
price-fixing by governmental actions. 


CONCLUSIONS 

State legislative interest in Georgia business 
life has been centered around control of qualifica- 
tion standards and sanitation conditions for busi- 
ness enterprises. Likewise, the legislature has seen 
fit to permit price fixing of commodities such as 
milk, cigarettes, and alcoholic beverages. Georgia 
continues to follow the pattern of most states in 
adopting Fair Trade Laws. Little business or con- 
sumer opposition has been encountered to such 
legislation. 

State legislative efforts in dealing with busi- 
ness operations and business practices have been at 
most piece-meal. There is no comprehensive statute 
designed to effectively curtail monopolies, to pre- 
vent restraints of trade or control unfair compe- 
tition. An injured third party or the public, not a 
party to a contract or agreement, does not yet have 
adequate relief in the State Courts. Developments 
of recent date indicate a more active interest on the 
part of the legislature in these problems of business 
and the consumer. However, it must be recognized 
and accepted that comprehensive laws alone will 
not suffice. The problem of enforcement is im- 
mensely complicated and the administrative ma- 
chinery would be costly. A trade commission or 
an enlarged staff in the office of the Attorney Gen- 
eral would be essential to success. 

The trend toward concentration of economic 
power of business units in this state, coupled with 
the rapid growth of industry throughout Georgia, 
point to an urgent need for legislative awareness 
and action to protect the consumer and the business- 
man. Georgia sorely needs to bring its statutory 
provisions, its judicial outlook, and its administra- 
tive machinery in ““tune with the times.” 
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Electric Energy Production | 
(000 Kwh) 

Total Non-Agricultural 
Employment (000) 
Manufacturing Employment 


Average Weekly Earnings. - 


Average Weekly Hours ---- 


Trade Employment 


Contract Employment --_--- 
Transp., Comm. & Public 
Utilities Employment --_-- 
Cotton System Spindle Hrs. 
Operated (Millions) 
New Business Incorporations 


Number Business Failures** . 


Liabilities, Failures** 
Thousands of Dollars ___ 
Total Deposits 


Total Loans 


Bank Debits—10 Reporting 
Centers (000) 





1954, 


1953 
1954* 
1953 
1954* 
1953 
1954* 
1953 
1954* 
1953 
1954* 
1953 
1954* 
1953 
1954* 
1953 
1954* 
1953 
1954 
1953 
1954 
1953 
1954 
1953 
1954 
1953 
1954 
1953 
1954 
1953 


January through June, 1953 and 1954 


| January 


682,570 
654,514 
891.0 
890.7 
307.3 
312.8 
49.79 
49.97 
38.6 


173 
1,393.5 
1,393.3 

599.5 
580.7 





1,641,899 
1,650,575 





February | 


636,493 | 
572,070) 
888.1| 
892.5, 
307.3| 
3147) 
49.28 
50.50 
38.8 
40.4 
202.6 
197.0 


166 
1,386.6 
1,425.0 

614.1 
588.4 
1,589,994 


651,560 





1,455,081 


March 


600,485 
889.8 
896.6 
307.8 
316.7 
48.76 
50.75 

38.7 
40.6 
203.0 
198.9 
43.7 
44.8 
70.2 
72.1 
1,659 
1,504 
143 
113 
19 
14 
762 
801 
1,369.8 
1,386.5 
608.7 
602.8 





1,818,819 
1,745,397 | 


April 


609,891 
592,492 
895.0 
898.0 
306.8 
315.3 
48.13 
50.75 
38.2 
40.6 
207.0 
199.1 
45.0 
47.0 
70.0 
72.2 
1,302 
1,838 
146 

143 

12 

17 

396 
477 
1,367.0 
1,347.0 
616.2 
601.8 
1,741,496) 
1,682,575 





May 


618,778 
658,720 
890.6 
904.3 
304.4 
315.8 
47.88 
50.38 
38.0 
40.3 
203.5 
200.4 
46.2 
50.5 
69.6 
72.4 
1,290 
1,480 
N.A. 

9 

9 

280 

391 
1,357.0! 
1,347.6 
621.0 
600.6 





GEORGIA BUSINESS ACTIVITY 


June 


N.A. 
888.9 
909.1 
304.1 
315.7 
48.51 
50.90 

38.5 

40.4 
201.4 
201.5 

48.9 

53.3 

69.6 

42.5 
1,559 
1,448 

N.A. 

13 

2 

762 

10 
1,422.5 
1,360.8 


| Average 
for Months 
Shown 


639,858 
615,656 
890.6 
898.5 
306.3 
315.2 
48.72 
50.54 
38.5 
40.4 
203.8 
199.1 
45.3 
47.4 
70.1 
72.2 
1,411 
1,590 
140 
120 
13.8 
10.5 
495 
336 





619.3 
594.6 


1,681,453 +1,677,052 


1,590,458 | 


1,724,629 


613.1 
594.8 
1,691,786 
1,641,452 














*Preliminary. 














not taken into account. 


Census; 


Sources: Electric Energy Production: 

Security Agency, Georgia Department of Labor; Cotton System Spindle Hcurs Operated: U. S. Department of Commerce, Bureau of the 
New Business Incorporation, Number Business Failures, and Liabilities of Business Failures: Dun & Bradstreet, Inc.; Total Deposits, 
Total Loans, and Bank Debits: Federal Reserve Bank of Atlanta. 


supplying companies or the Government. 
DUN & BRADSTREET, INC. 


**Definitions; BUSINESS FAILURES includes those businesses that ceased operations following assignment or bank- 
ruptcy; ceased with loss to creditors after such actions as execution. foreclosure, or attarhment; voluntarily withdrew leav- 
ing unpaid obligations; were involved in court actions such as receivership, reorganization, or arrangement; or voluntarily 
compromised with creditors out of court. 

CURRENT LIABILITIES, as used in the failure record, hare a special meaning; they include all accounts and notes 
payable and all obligations, whether in secured form or not, known to be held by banks. officers, affiliated companies, 


They do not include long-term, publicly-held obligations. Offsetting assets are 


Federal Power Statistics, Federal P»wer Commission; all employment, hours, and earnings data: Employment 










Atlanta Division 
UNIVERSITY OF GEORGIA 
24 Ivy Street, S.E. 
Atlanta 3, Georgia 


RETURN POSTAGE GUARANTEED 












